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General Information on IP
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Why IP Matters for Your Startup?
● Your IP is Your Asset: In the knowledge economy, your intangible assets (ideas, code, brand) are often your 

most valuable.

● Competitive Advantage: IP allows you to differentiate, protect market share, and build a sustainable business.

● Investor Appeal: Strong IP demonstrates foresight and a defensible business model, attracting investment.

● Monetization Opportunities: Licensing, selling, or enforcing your IP rights can generate revenue.

● Mitigating Risks: Preventing others from copying or exploiting your innovations.
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Overview of IP Protection Types
● Copyright: Protects the expression of an idea.

● Patents: Protects new technical inventions and their underlying functionality.

● Trade Secrets: Protects confidential information that provides a competitive edge.

● Trademarks: Protects brand identity (names, logos, slogans).

● Design Rights: less common for pure software, but relevant for UI/UX if it has a unique appearance.
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Copyright: The Automatic Protector of Code
● What it protects:

○ Source Code and Object Code: The literal expression of your software.

○ User Interfaces (UI) and Graphical User Interfaces (GUI): If they are original creative works.

○ Databases: The selection and arrangement of data (though a separate "sui generis" database right might also apply in 
Europe for substantial investment).

○ Documentation, manuals, marketing materials.

● How it arises in Europe: Automatically upon creation and fixation in a tangible medium. No registration is 
strictly required (though registration can provide evidentiary advantages in some countries).

● Duration: Generally, life of the author plus 70 years.

● Limitations: Does NOT protect the underlying ideas, algorithms, functionalities, or business methods. Someone 
can create functionally identical software with different code.
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Patents: Protecting the "How" and "What" (with European Nuances)

● What it protects:
○ Technical Inventions: New, inventive, and industrially applicable solutions to technical problems.

○ Computer-Implemented Inventions (CII): This is where it gets tricky for software. In Europe, "programs for computers as 
such" are excluded from patentability.

○ The "Technical Effect" Requirement (Europe): For software to be patentable at the European Patent Office (EPO), it must 
demonstrate a "further technical effect" beyond the normal interaction between software and hardware. This means it must 
solve a technical problem in a novel and non-obvious way.

■ Examples of patentable software in Europe: Improved data processing, better control of a physical process (e.g., 
robotic arm), enhanced user interface (if it solves a technical problem), reduced memory access time, secure data 
processing methods.

■ Examples generally NOT patentable in Europe: Pure business methods, algorithms without a technical application, 
mathematical methods as such.
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Patents: Protecting the "How" and "What" (with European Nuances)

● Duration: Up to 20 years from filing date (requires renewal fees).

● Process: Expensive, time-consuming (can take several years), and requires public disclosure of the invention.

● Key takeaway: Don't dismiss patents for software. If your software solves a technical problem in a new and inventive way, 
particularly if it interacts with hardware or provides a tangible technical outcome, a patent could be a powerful protection. Consult 
an IP attorney specializing in software patents.
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Trade Secrets: Keeping Your Edge Under Wraps
● What it protects: Confidential information that provides a competitive advantage because it is secret.

○ Examples for software/tech startups: Proprietary algorithms, unpatentable processes, unique development methodologies, 
customer lists, pricing strategies, unreleased features, source code (if kept secret).

● Key Requirements (EU Trade Secrets Directive):

○ Secret: Not generally known or easily accessible.

○ Commercial Value: Has value because it is secret.

○ Reasonable Steps to Maintain Secrecy: You must actively take measures to keep it secret (e.g., NDAs, access controls, 
internal policies, secure systems).

● Duration: Potentially perpetual, as long as it remains secret.

● Limitations: No protection against independent discovery or reverse engineering. Once disclosed, it's lost.
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Trademarks: Building and Protecting Your Brand
● What it protects: Signs that distinguish your goods and services from those of competitors.

○ Examples for startups: Your company name, software product name, app icon, logo, slogans.

● Why it's important:

○ Brand Recognition: Helps customers identify and trust your products.

○ Prevents Confusion: Stops competitors from using similar names/logos.

○ Asset Value: A strong brand is a valuable asset.

● Registration in Europe:

○ National Trademarks: File with individual national IP offices (e.g., Portuguese Institute of Industrial Property - INPI).

○ European Union Trademark (EUTM): File with the European Union Intellectual Property Office (EUIPO) for protection 
across all 27 EU member states with a single application.

● Duration: 10 years, renewable indefinitely.
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Design Rights: Protecting Visual Appearance
● What it protects: The appearance of the whole or part of a product, including its shape, configuration, pattern, 

or ornamentation.

● Relevance for software: While less common for pure code, it can be relevant for:

○ Unique app icons.

○ Distinctive user interface layouts or graphic elements (if they have a unique visual character beyond functional necessity).

● Types in Europe:

○ Unregistered Community Design: Automatic protection for 3 years from first disclosure in the EU.

○ Registered Community Design: Registered with EUIPO, lasts up to 25 years (renewable every 5 years).

● Key takeaway: Consider if any visual aspects of your software or product have a truly unique and distinctive 
appearance that could warrant design protection.
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From Protection to Monetization & Distribution
● We've discussed how to protect your valuable software IP.

● But how do you share it, distribute it, and monetize it without losing control?

● The answer: Software License Agreements.

● These are contracts that define the terms under which others can use your software.
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Software License Agreements: The Foundation
● What is a Software License Agreement?

○ It's a legal contract between the owner of the software (licensor) and the user (licensee).

○ It grants the licensee specific rights to use the software, but does not transfer ownership of the software itself (which 
remains with the licensor, protected by copyright).

○ Crucial: It defines what users can and cannot do with your software.

● Why are they essential?
○ Control: Maintain control over your IP, even when distributed.

○ Monetization: Define pricing models, subscription terms, usage limits.

○ Risk Mitigation: Limit liability, disclaim warranties, set terms for support.

○ Compliance: Ensure users adhere to your terms, preventing unauthorized use or copying.
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Software License Agreements: The Foundation
● Key Components (generally):

○ Grant of License (scope of use)

○ Restrictions on Use (e.g., no reverse engineering, no distribution)

○ Term/Duration

○ Fees and Payment Terms

○ Warranty Disclaimers & Limitation of Liability

○ Termination Clauses

○ Governing Law (often relevant for European startups: which country's laws apply)
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Types of Software Licenses: Proprietary Licenses
● Definition: These are the most common licenses for commercial software. They restrict the user's rights 

significantly, typically limiting use to a single user/device, prohibiting modification, redistribution, or reverse 

engineering.

● Key Characteristics:

○ Restrictive: Focus on controlling access and preventing unauthorized copying or distribution.

○ Commercial Focus: Designed for selling software as a product or service.

○ Source Code Not Provided (usually): Users typically receive only the object code.
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Types of Software Licenses: Proprietary Licenses
● Common Subtypes:

○ End-User License Agreement (EULA): The ubiquitous "click-wrap" or "shrink-wrap" agreement you accept when installing 

software. Defines terms for individual users.

○ SaaS (Software as a Service) Agreement: For cloud-based software. Users don't "own" a copy; they subscribe to access the 

service. Defines service levels, data handling, uptime guarantees.

○ Subscription License: Grants rights for a specific period (e.g., monthly, annually), requiring renewal.

○ Perpetual License: Grants rights indefinitely after a one-time payment.

○ Site/Enterprise License: Grants use across an entire organization or specific number of users/devices.

● Advantages for Your Startup:
○ Maximum control over your IP.

○ Clear monetization pathways.

○ Strong legal recourse against unauthorized use.
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Types of Software Licenses: Open Source Licenses (OSL)
● Definition: Licenses that allow users to access, use, modify, and distribute the software's source code, often 

with certain conditions.

● Key Philosophy: Collaboration, transparency, and community-driven development.

● Key Characteristics:

○ Source Code Available: Always.

○ Permissive vs. Copyleft: This is the crucial distinction:

■ Permissive Licenses (e.g., MIT, Apache 2.0, BSD): Allow users to do almost anything with the code, including 
integrating it into proprietary software and not sharing their modifications (often requiring attribution).

■ Copyleft Licenses (e.g., GPL, LGPL, AGPL): More restrictive. If you use copyleft-licensed code in your software, you 
might be required to make your entire software, or parts of it, available under the same copyleft license. This is often 
referred to as the "viral" effect. 16



Types of Software Licenses: Open Source Licenses (OSL)
● Why they matter for your startup:

○ Using OSL: You will likely use open-source components in your own software development. You must understand the license 
obligations to avoid legal issues, especially with copyleft licenses that could force you to open-source your proprietary code.

○ Contributing to OSL: You might choose to open-source parts of your software for community contributions or brand 
building.

● Advantages/Disadvantages:

○ Pros: Faster development (leveraging existing code), community support, cost savings.

○ Cons: Potential for license incompatibility, "viral" effect of copyleft, less direct monetization from the open-sourced part.
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Choosing the Right Licensing Strategy for Your Startup
● Your Business Model:

○ SaaS/Subscription: SaaS agreements are paramount.

○ On-Premise Software: EULAs, perpetual, or subscription licenses.

○ Selling Components/APIs: Specific developer licenses.

● Your Technology Stack: Are you heavily reliant on open-source? Understand those licenses.

● Your Target Market: Do they expect certain licensing terms?

● Your Future Goals: Do you plan to sell the company? Clear, well-defined licenses increase valuation.
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Choosing the Right Licensing Strategy for Your Startup
● Hybrid Approaches: It's common to use a mix of:

○ Proprietary license for your core product.

○ Open-source components within your product (carefully managed).

○ Perhaps open-source a non-core library or tool to foster a developer community.

● Legal Expertise is Crucial Here: Get legal advice to draft licenses appropriate for your specific product and 

business model, especially for SaaS agreements and open-source compliance.
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Strategic IP Considerations for Software Startups in Europe
● Holistic IP Strategy: Integrate licensing with your protection strategy.

● Timing is Key: Finalize your licensing terms before product launch.

● Employee Agreements: Crucial for IP assignment AND ensuring employees understand restrictions on 

software use.

● Open Source Software (OSS):
○ Conduct OSS Audits: Know every open-source component you use.

○ Understand License Compatibility: Ensure no "viral" licenses compromise your proprietary code.

○ Compliance: Fulfill attribution, notice, and source code sharing obligations.

● Continuous Monitoring & Enforcement: For both IP infringement and license breaches.

● Jurisdiction: Your licenses should specify the governing law and dispute resolution (e.g., Portugal, EU law).
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Practical Steps for Your Startup
1. Identify Your Core Innovations: What makes your software unique and valuable?

2. Conduct IP Audits: Periodically review your IP assets.

3. Implement Internal IP Policies: Educate your team on trade secrets and confidential information.

4. Use NDAs: Crucial for discussions with potential partners, investors, or even early employees.

5. Engage with IP Professionals: An experienced IP attorney can help you:
a. Determine the best protection strategy.

b. Conduct searches (e.g., patentability, trademark clearance).

c. Draft and file applications.

d. Enforce your rights.
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Real-World IP Disputes: Lessons 
Learned
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Case Studies: Copyright & Software

Case: Oracle v. Google (largely US-based, but illustrates universal copyright principles for APIs)

● What happened: Oracle (acquiring Sun Microsystems) sued Google, alleging copyright infringement for Google's use of Java 
SE's API structure (specifically, the "structure, sequence, and organization" of Java API packages) in Android.

● The Dispute: Oracle claimed Google copied the "declarations" (the names, arrangement, and hierarchies) of Java APIs, even if 
the underlying "implementing code" was different. Google argued that APIs are functional and should not be copyrightable, or 
that their use was fair use.

● Outcome & Lesson: After a long and complex legal battle spanning a decade, the US Supreme Court ultimately ruled in favor of 
Google, stating that Google's use of Java APIs constituted "fair use."

● Lesson for Startups: While this case has a US outcome, it highlights the complexities of copyright in software, particularly 
concerning functional elements like APIs. In Europe, copyright protection for software explicitly excludes ideas, principles, and 
interfaces, focusing on the "expression" (source/object code). This case underscores that copyright on its own may not 
protect the functional "idea" of your software's interoperability or architecture. You might need other forms of IP (like patents, if 
applicable) to protect novel functional aspects.
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Case Studies: Copyright & Software

Case: Sony v. Datel (Germany/CJEU - European specific)

● What happened: Sony sued Datel in Germany over "cheating" software for PlayStation consoles that modified in-game 
variables in the console's RAM.

● The Dispute: Sony claimed copyright infringement as Datel's products allowed users to alter aspects of their games. Datel 
argued their products didn't modify the game's source or object code, only temporary data in RAM.

● Outcome & Lesson: The Court of Justice of the European Union (CJEU) ultimately ruled that modifying temporary variables in a 
game's RAM without altering the source or object code does not constitute copyright infringement under the EU Software 
Directive.

● Lesson for Startups: This is a crucial European example. It clarifies that copyright protection for software in Europe is 
primarily limited to the "expression" of the program (source and object code) and does not extend to data generated or 
modified during the program's execution (like in-game variables). If your software interacts with other programs by modifying only 
transient data, this case suggests less risk of copyright infringement from your side, but also limits your ability to use copyright to 
prevent others from interacting with your software in this way.
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Case Studies: Patents & Software

Case: Comptroller-General of Patents, Designs and Trade Marks v. Emotional Perception AI (UK - recent and highly relevant)

● What happened: This case concerned the patentability of an Artificial Neural Network (ANN) invention that aimed to recommend 
music based on "emotional perception."

● The Dispute: The core question was whether the ANN, as a "computer program," was excluded from patentability under UK 
(and by extension, European) law because it lacked a "technical effect." The High Court initially found it patentable, but the Court 
of Appeal overturned this.

● Outcome & Lesson: The UK Court of Appeal held that an ANN is a "computer" and the weights/biases from AI training are 
"computer programs." It ruled the invention fell within the "computer program as such" exclusion because it didn't provide a 
"further technical effect" beyond the typical operation of a computer program.

● Lesson for Startups: This case is highly relevant for AI/ML startups in Europe. It reinforces the strict "technical effect" 
requirement for software patents in Europe. Purely algorithmic or business method inventions, even if sophisticated AI, are 
unlikely to be patentable unless they genuinely solve a technical problem in a new way (e.g., improve data processing speed, 
control a physical process, or enhance hardware functionality). Don't assume all AI is patentable; it must have a tangible 
technical outcome. 25



Case Studies: Patents & Software

Case: Smartphone Patent Wars (e.g., Apple v. Samsung, Ericsson v. Xiaomi)

● What happened: A series of global lawsuits, particularly prominent between Apple and Samsung, over various design and utility 
patents related to smartphone features (e.g., slide-to-unlock, pinch-to-zoom, specific hardware designs). More recently, disputes 
have focused on Standard Essential Patents (SEPs) crucial for technologies like 5G (e.g., Ericsson vs. Xiaomi).

● The Dispute: Allegations of copying features, designs, and infringing fundamental technologies.
● Outcome & Lesson: Mixed results, with some significant damages awarded and some features redesigned. The Unified Patent 

Court (UPC), recently launched in Europe (not including Portugal yet, but highly relevant for pan-European enforcement), is 
designed to streamline these cross-border patent disputes.

● Lesson for Startups: Even for software-centric products like apps, design patents can be powerful for protecting unique UI/UX 
elements. Furthermore, if your software interacts with or enables hardware (e.g., IoT, fintech, medical devices), patenting specific 
technical implementations becomes critical. Be aware of existing patents in your field, especially SEPs, which can lead to 
licensing demands.
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Case Study: Trade Secrets
● General Examples (often less publicized due to their nature):

○ "The Google Search Algorithm": While never fully disclosed, the core algorithms that power Google Search are widely considered one of the 
most valuable trade secrets in the world. Their secrecy is paramount to Google's competitive advantage.

○ Proprietary Trading Algorithms: Hedge funds and high-frequency trading firms heavily rely on highly complex, secret algorithms to execute 
trades. The theft or unauthorized disclosure of these algorithms would be catastrophic for these businesses.

○ Unreleased Software Features/Roadmaps: Before a new version of software or an entirely new product is launched, its features, development 
plans, and even internal testing results are often protected as trade secrets. Leaks can severely damage market advantage.

● A European Perspective:
○ The EU Trade Secrets Directive (2016) was enacted to harmonize trade secret protection across EU member states, making it easier for 

companies to enforce their rights against misappropriation. While specific public cases often involve non-disclosure by former employees or 
industrial espionage rather than large corporate battles (because secrecy is key!), the Directive provides a clearer framework for seeking 
injunctions and damages.

○ Lesson for Startups: These cases are rarely headline news because the very nature of a trade secret means its disclosure is the end of its 
value. This emphasizes the importance of robust internal security measures, strong NDAs with employees and partners, and clear 
policies to maintain secrecy. Without "reasonable steps," you lose the ability to claim trade secret protection.
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Case Study: Trademarks

Case: Adidas v. Thom Browne (US with European implications - fashion, but principle applies to software brands)

● What happened: Adidas sued fashion brand Thom Browne for trademark infringement, alleging that Thom Browne's use of four 
parallel stripes on its apparel and footwear infringed Adidas's famous three-stripe trademark.

● The Dispute: Adidas claimed consumer confusion, arguing that Thom Browne's stripes were too similar and could suggest an 
association with Adidas. Thom Browne argued its use was distinct and its brand was high-end, targeting a different consumer.

● Outcome & Lesson: A US jury sided with Thom Browne, finding no likelihood of confusion. However, it illustrates the ongoing 
vigilance large brands maintain.

● Lesson for Startups: While this wasn't a software case, the principle is vital: Protecting your brand (name, logo, app icon) is 
crucial. As you grow, competitors or even unrelated companies might adopt similar branding, leading to consumer confusion. 
Registering your trademarks (especially an EUTM for EU-wide protection) gives you the legal tools to prevent others from 
free-riding on your brand reputation. Even if your software is revolutionary, if nobody knows who made it or if they confuse it with 
a competitor, you lose market share.
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Conclusion
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Your IP is Your Future: Strategic Protection & Smart Licensing
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Conclusion

● Key Takeaways - Protect What Matters:

○ Holistic Approach: Combine Copyright (for code), Patents (for technical innovation), Trade Secrets (for confidential 
know-how), and Trademarks (for your brand).

○ European Edge: Remember the specifics – "technical effect" for patents at the EPO, EUTMs for EU-wide brand protection, 
and the EU Trade Secrets Directive.

○ Proactive, Not Reactive: Act early! File trademarks and patents before disclosure, implement trade secret measures from 
day one.

● Key Takeaways - License Smartly:

○ Control Through Contracts: Software licenses are your legal backbone for distribution and monetization.

○ Proprietary vs. Open Source: Understand the implications of each, especially the "viral" nature of some open-source 
licenses.

○ Tailor Your Agreements: Your licensing strategy must align with your business model (SaaS, on-premise, etc.).



Your IP is Your Future: Strategic Protection & Smart Licensing
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Conclusion

● Call to Action:

○ Assess Your IP: Identify your startup's unique innovations and brand assets.

○ Develop Your Strategy: Create a comprehensive IP protection and licensing roadmap.

○ Seek Expert Counsel: Consult with an IP attorney in Portugal/Europe. They are invaluable for navigating the complexities 
and ensuring your strategy is robust and legally sound.



Q&A
"Your IP is your future. Protect it wisely."
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Thank you!

filipe@f6s.com 

33

#
#
#
#
mailto:filipe@f6s.com

